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What Treatment for War Criminals? 
No issue connected with the war presents itself more insistently than the disposition to be made of 


“war criminals.” 


It is among those things that have most troubled Christian people. The problem 


is much less simple than is cften assumed. Also, the way in which the victorious governments deal 
with these offenders is likely to have far-reaching psychological consequences in Germany, in the oc- 
cupied countries and in the Allied nations. 


Numerous public pledges have been made by govern- 
ments of the United Nations that just punishment shall 
be visited upon the German and Japanese perpetrators of 
war crimes, Outstanding is the Moscow declaration signed 
on October 30, 1943, by President Roosevelt, Prime Min- 
ister Churchill and Premier Stalin. It stated that “those 
German officers and men and members of the Nazi Party 
who have been responsible for or have taken a consenting 
part in. . . atrocities, massacres and executions will be 
sent back to the countries in which their abominable deeds 
were done in order that they may be judged and punished 
according to the laws of these liberated countries and of 
free governments which will be erected therein.” This 
declaration was “without prejudice to the case of German 
criminals, whose offenses have no particular geographical 
localization and who will be punished by joint decision of 
the governments of the Allies.” ; 

On February 1, 1945, acting Secretary of State Joseph C. 
Grew stated that proposals “as forthright and far-reaching 
as the objectives announced by the President” at different 
times had been worked out by the United States Govern- 
ment to put this policy into effect. Pending consultation 
with our Allies these could not be made public. They 
provide, however, “for the punishment of German leaders 
and their associates for their responsibility for the whole 
broad criminal enterprise devised and executed with ruth- 
less disregard of the very foundation of law and morality, 
including offenses, wherever committed, against the rules 
of war and against minority elements, Jewish and other 
groups, and individuals,” 

A United Nations Commission for the Investigation of 
War Crimes was set up in the fall of 1942. Represented 
on it are Australia, Belgium, China, Czechoslovakia, 
France, Greece, India, Luxemburg, New Zealand, Norway, 
Poland, The Netherlands, the United Kingdom, the 
United States and Yugoslavia. The Soviet Union has 
her own separate Extraordinary State Commission. In 
November, 1943, it was reported from London that mem- 
bers of the commission held that “there are no insuperable 
legal difficulties about having Nazis extradited from Ger- 
many, possibly through a clause to be inserted in the 
armistice or other surrender terms” and that “courts of 
the now occupied countries will be qualified under normal 


peacetime practice to handle cases of crime committed in 
each country or against their citizens in Germany.” 
Changes, it was reported, would be effected in the laws 
of several countries to meet the special needs of the 
situation. Each member state has established a national 
war crimes office which conducts the actual investigations 
and reports to the commission. The latter acts as “commit- 
ting magistrate,” deciding in each case whether the evi- 
dence justifies prosecution and in some cases formulating 
the charges. 

It appears, then, that United Nations policy has crys- 
tallized on several points as follows: (1) that crimes 
against the rules and customs of legitimate warfare com- 
mitted in the progress of this war shall be punished; (2) 
that ringleaders and subordinates shall share that punish- 
ment; (3) that penalties for crimes in this category shall 
be imposed by judicial procedure under the law of the 
country in which the deed occurred; (4) that offenses 
against the laws of humanity shall be punished; (5) that 
offenses not confined to a particular locale shall be dealt 
with by joint decision of the Allied governments ; (6) that 
no position of leadership shall confer immunity ; (7) that 
official consent or failure to prevent such crimes consti- 
tutes participation. 


Judicial or Political Methods 


With reference to the fifth point of agreement noted in 
the foregoing, the phrase used in the Moscow declaration 
—'‘joint decision of the governments of the Allies”—leaves 
open the question of procedure in moving for punishment 
of the principal offenders. It may be noted that Axis 
leaders are accused of all types of war crime. The 
United States and the Soviet Union are on record as 
approving trial before some international tribunal. Great 
Britain, on the other hand, favors joint action on a political 
basis. 

Feeling has been widespread that punishment of all the 
war guilty must be by orderly process of law lest justice 
be debased into vengeance. The Governments-in-Exile in 
London declared on January 13, 1942, for “punishment 
through the channels of organized justice.’ The opinion 
of the American members of the peace commission follow- 
ing the last war is often quoted, that “it is only through 


= 
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the administration of law, enacted and known before it is 
violated, that justice may ultimately prevail internationally, 
as it actually does between individuals in all civilized 
nations.” And no statute exists in international law under 
which the leaders of a nation may be tried and punished 
for their acts as heads of state. 

Charles Warren, former Assistant Attorney General of 
the United States, in a letter which appeared in the New 
York Times of May 17, 1943, took issue with the Ameri- 
can position of 1919. The Hague Convention, he pointed 
out, itself stated that its regulations were not intended to 
be comprehensive and exclusive and that “in cases not 
included in the regulations, . . . the inhabitants and the 
belligerents remain under the protection and the rule of 
the principles of the law of nations, as they result from 
the usages established among civilized peoples, from the 
laws of humanity and from the dictates of the public 
conscience.” 

Again, on February 7 last, the Times published Mr. 
Warren’s opinion that since “under present international 
law no action of an individual except piracy constitutes 
an international crime” and no precedent for an interna- 
tional criminal court exists, it would seem “better and 
more candid” to treat the right of punishment of the 
master war-criminals as “not a matter regulated by inter- 
national or domestic criminal laws” but as “purely a matter 
of expediency and of a political right of victors to punish, 
growing out of the fact of victory and the nature of the 
crimes, and to be provided for in the document ending the 
hostilities or the war.” 

Sheldon Glueck, professor of Criminal Law and Crimin- 
ology, Harvard University, who has published numerous 
articles on this subject and a recent book entitled War 
Criminals, Their Prosecution and Punishment,* holds that 
a chief of state is not exempt from trial under foreign 
jurisdiction. As a prisoner of war an enemy leader is 
legally liable, he argues, to prosecution for violations of 
the laws and customs of warfare as well as for ordinary 
crimes. Agreement among his captors, Dr. Glueck believes, 
would make execution, imprisonment or banishment pos- 
sible. 

The decision of the Congress of Vienna regarding 
Napoleon is frequently cited as precedent for political 
action, In any case, the imposition of terms by the victors 
through the inclusion of suitable provisions should remove 
all doubts of the legality of the procedure chosen. The 
Treaty of Versailles offers precedent. 

Walter Lippmann in the Herald Tribune on February 8 
argued that “it would be a cardinal error to confuse the 
issue by using the forms of the judicial process when 
there is no law under which a court can convict [them] the 
arch criminals for their real crimes.” 


Courts for the War Trials 


There seems to be no doubt that offenders of the 
Quisling type may legally and properly be tried and 
punished by the states they have betrayed. Ordinary 
crimes of individuals, who may be members of an invading 
or occupying army, which have nothing to do with their 
official or military connection also may be dealt with by 
the domestic civil or military courts of the state in which 
those deeds occur. It has been contended, however, that 
occupation authorities are not amenable to the criminal 
courts of the occupied country. That view has been 
changing in past decades, partly as a result of the Leipzig 
trials farce that followed the last war. It is held that, 


* Alfred A. Knopf, New York, 1944. 


since most of the nations have implemented the law of 
nations in their domestic criminal or military law, there 
would be no unfairness in prosecuting under it offenders 
against the rules of war or against the broader principles 
of criminal law that are commonly observed by civilized 
states. Dr. Glueck argues, however, that it is a matter 
of a state’s own constitution whether it should punish 
such violations directly under international law or through 
the intercession of domestic legislation. 

The question remains open whether offenses against 
nationals of the United States, civilian or military, shall 
be tried in the courts of the countries in which they 
occurred. On German soil at least a military commission 
would seem to be necessary. 

There remain those high officials, including chiefs of 
state, whose crimes in planning, ordering and executing 
widespread atrocities extend far beyond the limits of one 
state and exceed any possible objective of legal war. Dif- 
ferent forms of international tribunal are possible in these 
cases and each has its advocates. Most readily constituted 
and speedy in operation would doubtless be an interna- 
tional military court jointly set up by the United Nations, 
Where differences in military rules exist between the 
participating countries the code which should prevail on 
specific points could be agreed upon in advance. 

For years it has been urged in some quarters that the 

functions of the Permanent Court of International Justice 
should be supplemented by a world criminal court for 
prosecution under international law of individuals whose 
crimes have international scope. Professor Albert G. D, 
Levy of the University of Chicago, writing in The Ameri- 
can Political Science Review for December, 1943, main- 
tained that the establishment of such a court would be 
“more conducive to the further development of interna- 
tional law” than the bill of attainder procedure. He 
prefers it also to “establishment of international criminal 
law through the unification of national penal codes,” which 
would allow of too great diversity in application. With 
Quincy Wright, he holds that in any case responsibility 
must be established “more immediately and more con- 
cretely if the supremacy of the law is to supersede the 
balance of power.” 
+ Dr. Glueck advocates an International Criminal Court 
composed of representatives of the United Nations, neu- 
trals and possibly eminent jurists exiled from Germany 
on account of their anti-Nazi views. The law under which 
such a court might operate can be “drawn from the rich 
reservoirs of common [unwritten] and conventional 
[written] law of nations and the principles, doctrines and 
standards of criminal law that constitute the common 
denominator of all civilized penal codes.” 


Some Disputed Points of Law 


Liability of individual offenders. The Hague Conven- 
tion on the Laws and Customs of War on Land, which 
has been accepted by the several belligerents in the present 
war, holds “a belligerent party which violates the provi- 
sions .. . liable to pay compensation” and “responsible for 
all acts committed by persons forming part of its armed 
forces.” Some lawyers have argued that this confines 
responsibility to the state and restricts the making of 
amends to monetary compensation. Others maintain that 
courts have often construed “compensation” much more 
broadly and that the flagrancy of the cases under consider- 
ation justifies such construction. 

In the category of violations of the recognized. laws and 
customs of war Dr. Levy finds no difficulty regarding 
individual liability. Further, the provisions of the Briand- 
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Kellogg Pact (“recognized also by Germany, Italy and 
Japan as valid standards of law”) having become part of 
the law of nations, he sees the war as essentially a policing 
operation and argues that lack of implementation “cannot 
constitute a bar to the proposed prosecutions.” Dr, Glueck 
finds the state at least civilly and the individual criminally 
liable. To allow individual immunity, he says, would 
emasculate all international law and encourage crime. 


Orders of a superior. The contemporary articles of war 
of both the United States and Great Britain admit as a 
valid defense the plea that a soldier guilty of a criminal 
deed acted in obedience to orders. Prior to the adoption 
of revised rules in 1914 judicial practice in both countries 
was somewhat at variance with those rules and in impor- 
tant cases upheld criminal liability if the order acted on 
was in fact unlawful and reasonable doubt of its legality— 
or in England manifest illegality—existed at the time. 

Rafael Taubenschlag, eminent Polish jurist now at 
Columbia University, in a letter in the New York Times 
of December 31, 1944, pointed out that the German mili- 
tary code provides that “where the execution of an order 
in a military matter violates a penal law, the superior who 
gave the order is alone responsible therefor. However, 
the subordinate who obeyed the order shall be punished 
as a participant . . . if he knew that the order concerned 
an act which aimed at a civil or military crime or offense.” 
The devious action of the German Supreme Court at 
Leipzig in the Llandovery Castle case indicates, however, 
that guilt will be considered actual only where knowledge 
of the criminal quality of the act must be imputed to the 
accused because of the simple and universal quality of the 
rule of international law. The Dover Castle case, tried in 
the same court, indicates, according to Dr. Glueck, that 
a defendant would be acquitted even if he doubted the 
legality, or even if, while he was certain of illegality, the 
prosecution could not prove intention of a breach of inter- 
national law on the part of the commander or definite 
knowledge of such intention on the part of his superior 
by the accused. 

Alexander N. Sack, formerly a professor of law in 
Petrograd University and legal and financial adviser to 
the Esthonian Government and now special assistant to 
the Attorney General of the United States, in the January- 
February issue of the Lawyers Guild Review comments 
that “it is not, and has never been, the policy of interna- 
tional law to approve the defense of superior order as a 
mandatory bar against prosecution of war criminals.” 

Extraterritoriality. The territoriality of sovereignty 
“depends,” says Dr. Glueck, “on friendly relations between 
states at peace.” Moreover, many states have already 
expanded their jurisdictional claims to include crimes 
against their nationals anywhere. 

Retroactivity. With reference to the argument that the 
law under which war crimes would have to be tried would 
be in large part ex post facto it is urged (1) that since 
international law operates within a state because it is 
enforced through domestic legislation by all states that 
abide by it, therefore its direct application would not 
constitute violation of the principle, no crime and no pun- 
ishment except as defined in law; (2) that plenty of 
precedent exists for such direct application; (3) that the 
requirement is merely machinery to apply extant law. Dr. 
Sack states further that international law is not permissive 
but prohibitory law, which leaves the nations “free to do 
all that is not violative of the established principles of 
law.” 
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How Is the Future Best Safeguarded? 


It has been submitted that punishment of war crimes 
will induce a sense of outrage among the German people, 
the mass of whom are not responsible for their govern- 
ment’s policy or its execution and are largely ignorant 
of the facts. It is feared that public trial will give the 
criminals a platform and endow them with martyrdom in 
the eyes of their people. The procedure, it is said, will 
savor of vengeance and the charge of “judicial murder” 
will obstruct international reconstruction and the estab- 
lishment of a sincere peace. 

Against these considerations Walter Lippmann has 
urged: “If it is true... that the German people are 
not accountable for the fact that the German state has 
been a criminal menace to the world, then it follows, does 
it not, that the German people are not fitted for self-gov- 
ernment.” He adds that those who hold the German 
nation responsible are perhaps “showing a higher human 
respect for the German nation and its future place in 
human society than are those who wish to treat the nation 
as morally irresponsible.” (Herald Tribune, November 
27, 1943.) 

The large number of persons involved in the execution 
of the crimes and the widespread character of those crimes 
argue against ignorance on the nation’s part. Recent 
discoveries by the advancing United Nations armies in 
concentration camps on German soil tend to harden 
disbelief in that ignorance and in the innocence of the 
German populace. International trial, it is observed, 
would publicize not only the defense but also the accusa- 
tions and the evidence. 

Most impressive appears to be the argument that for the 
future relations of nations and the sanctity of law it is 
essential that such crimes go not unpunished. Dr. Glueck, 
who is probably the leading exponent of this point of view, 
believes that “the most precious thing to be salvaged is 
man’s hard-won heritage of justice through law.” Inter- 
national law is not now “a coherent and fixed system” 
but may be progressively developed and we now stand 
in a situation where the doing of justice is “indispensable 
to the survival, in the intercourse of nations, of the very 
traditions of law and justice.” 


The Educational Finance Bills 


Congressional committees are now considering two 
educational finance bills. 

The one advocated principally by the National Educa- 
tion Association was briefly summarized in INFORMATION 
Service for January 27, 1945. This is H. R. 1296, spon- 
sored by Representative Robert Ramspeck of Georgia. 
The companion bill in the Senate is S. 181, sponsored by 
Senators Elbert D. Thomas of Utah and Lister Hill of 
Alabama. This bill would authorize an appropriation of 
$300,000,000 to the states in aid of public elementary and 
secondary education. The sum of $200,000,000 would go 
for expenditures necessary because of the present emer- 
gency in public education and would be continued only so 
long as “the Congress shall find a need therefor.” One 
hundred million dollars would be the first of permanent 
annual grants for equalization of educational opportunities. 

The emergency fund of $200,000,000 might be used by 
the states for the purpose of paying salaries of teachers 
and other school employes, keeping schools open not less 
than 160 days a year, employing additional teachers, re- 
lieving overcrowded classes, raising substandard salaries, 
and adjusting salaries to meet increased costs of living. 
The equalization fund of $100,000,000 might be used for 
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all types of expenditure for public schools, including kin- 
dergartens, nurseries and all grades through the 14th. 

The emergency fund would be apportioned to the states 
on the basis of the average daily attendance in public 
schools; the equalization fund in accordance with an 
index of need based on the number of persons 5 to 17 
years of age and the income received by individuals in 
the states. 

The funds would be administered by the U. S. Office of 
Iducation. The bill declares that control of education 
would remain with the states. When separate schools are 
provided for minority races, funds would have to be made 
available to the minority by a “just and equitable appor- 
tionment.” Within the states the funds would be appor- 
tioned by the departments of education and would be 
“expended only by public agencies and under public 
control.” The states, on their part, would be required to 
maintain expenditures for public education at a figure 
not below the level of June 30, 1944. 

The House bill is referred to the Committee on Educa- 
tion, Representative Graham A. Barden of North Carolina, 
chairman. The Senate bill is referred to the Committee 
on Education and Labor of which Senator James E. Mur- 
ray of Montana is chairman. Both committees have begun 
hearings. 

The second bill, S. 717, is sponsored by Senator James 
M. Mead of New York and George D. Aiken of Vermont. 
This is advocated by the American Federation of Teachers 
and the American Federation of Labor. The bill states 
that control of education is to remain with the states. 
Funds would have to be used by the states without dis- 
crimination because of race or creed. It would provide a 
total appropriation of $550,000,000 a year divided into 
three funds as follows: (1) $300,000,000 for the improve- 
ment of educational opportunities, of which not less than 
75 per cent would be used for salaries of teachers. These 
funds might be used by the states for payment of current 
expenses, for the purpose of reducing the extent of illit- 
eracy, keeping schools open not less than 180 days a year, 
providing education for pupils whose schools have been 
closed, relieving overcrowded classes, and making possible 
adequate salaries to teachers. (2) $100,000,000 for “spe- 
cial educational services,” including transportation, libra- 
ries, text books, visual aids, health facilities. (3) $150,- 
000,000 dollars for assistance to needy students. These 
funds might be used for scholarships, stipends, and wages 
for part-time employment in non-profit agencies, for young 
people between the ages of 14 and 20 years. ; 

The funds would be administered by a National Board 
of Apportionment which would be established within the 
Federal Security Agency. This board would apportion 
the $300,000,000 by taking into account recommendations 
of the Secretary of the Treasury with respect to the 
financial status of the states and subdivisions thereof ; the 
nature and extent of educational inequalities, especially in 
rural communities; and the population between the ages 
of 5 and 21 years. The $100,000,000 for special educa- 
tional services would be apportioned to the extent of 50 
per cent in accordance with the indices of financial need 
enumerated above, and 50 per cent on the basis of the total 
population of the states. The $150,000,000 for assistance 
to needy students would be apportioned in accordance with 
the population between the ages of 14 and 20 years. The 
states would be required to maintain their own educational 
funds at a figure not below that of June 30, 1942. 

All funds would be shared by “non-public” schools, 
except for $225,000,000 which would be used for payment 


of salaries of teachers. Section 6 of the bill specifically 
provides that funds might be used for buildings of public 
or non-public schools, if the plans should be approved by 
the National Board of Apportionment. In states where 
the laws prohibit the disbursing of public funds to non- 
public schools, a trustee would be appointed by the Na- 
tional Board of Apportionment, from names submitted by 
the Governor of the state, who would receive and dis- 
burse the portion of funds allocated by the National Board 
to the non-public schools. In making such grants to non- 
public schools the Board would have to take into account 
“the extent to which the burden of the educational needs” 
of the states is borne by non-public schools. 

A subcommittee of the Senate Committee on Education 
and Labor has opened hearings on S. 717, 

Dr. John K. Norton, director, Division of the Organi- 
zation and Administration of Education, Teachers College, 
Columbia University, recently summed up an extensive 
study of public school expenditures in N.E.A. Leaders 
Letter, No. 31, January 16, 1945, published by the Na- 
tional Education Association of the U. S., 1201 Sixteenth 
St., N. W., Washington 6, D. C. The full report is An 
Inventory of Public School Expenditures in the U. S., by 
John Kk. Norton and Eugene L. Lawler. (Washington 6, 
D. C., American Council on Education, 744 Jackson PI, 
N. W., 2 vols., Mimeographed, $3.00). Equality of 
opportunity, states Dr. Norton, has been “one of the 
distinctive tenets of American life.” Yet the results of the 
inventory indicate that so far as education is concerned, 
“our nation stands not for equality but for inequality of 
opportunity.” The Bureau of the Census reported that in 
1940 there were nearly 3,000,000 adults who had never 
been to school. Nearly 2,000,000 children between the 
ages of 6 and 16 were reported not attending any kind of 
school. Although there is expended more than $2,000,- 
000,000 a year for public education, the amount is poorly 
distributed. 

Data were obtained for 1939-1940 from each of the 
115,000 local school administrative units. Seven hundred 
ninety classrooms were reported with an expenditure of 
$6,000 per unit. At the other end of the scale, there were 
674 classrooms with expenditures of less than $100 per 
year. Some classrooms thus have available sixty times 
the annual expenditure of those in the poorest districts. 
The median expenditure per classroom unit was reported 
to be $4,100 in New York, $3,500 in California, $3,200 in 
New Jersey, $2,500 in Connecticut and $2,400 in Massa- 
chusetts, in contrast to $400 in Mississippi, $500 in Arkan- 
sas, $700 in Alabama and Kentucky, $800 in Virginia, 
Georgia and Tennessee, and $900 in North Carolina and 
North Dakota, 

The median for the nation as a whole was $1,600 per 
classroom. There were 9,845,000 children attending classes 
in which less than this amount was expended. If this were 
to be accepted as a necessary minimum, it would cost 
$316,000,000 to lift every classroom unit costing less than 
$1,600 a year up to this level of expenditure. 

In numerous states it would cost relatively large sums 
to establish such a minimum expenditure per classroom; 
for example, $5,325,000 in North Dakota, $22,646,000 in 
Alabama, and $23,284,000 in Mississippi. Mississippi 
would have to triple its school expenditures in order to 
provide this minimum. 

Dr. Norton concluded that “shocking inequalities” exist ; 
that denial of “decent educational opportunity” will con- 
tinue so long as financing rests almost altogether on the 
financial resources of the various states. 
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